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ISSUES PRESENTED ON APPEAL 
This appeal raises the following issues: 
1. The. award of attorneyfs fees by the lower court, 
2. The amount of attorneyfs fees awarded by the lower court, 
3. The amount of damages awarded by the lower court. 
STATEMENT OF NATURE OF CASE 
This appeal arises from a Judgment And Order wherein the lower court 
awarded the sum of Two Thousand Eight Hundred Thirty-Eight and No/100 Dollars 
($2,838.00) .from Appellants* bonding company upon the comorate surety bond 
filed by Appellants pursuant to the provisions o^ Rule 65A, Utah Pules of Civil 
Procedure (R72 and 73)* 
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STATEMENT OF FACTS 
Appellants and one Jack D. Carnell, on or about February 28, 1983, 
executed a Second Deed Of Trust in favor of Respondents (R 11, 12, 13 and 14). 
Respondents began foreclosure of the Second Deed Of Trust and caused Appellants 
to be served with a Notice Of Trustee's Sale (R 19). 
On September 13, 1984 Appellants commenced an action against Respondent! 
seeking cancellation of liability to Respondents upon Second and Third Deeds of 
Trust and for issuance of a Temporary Restraining Order enjoining the Trusteed 
foreclosure sale upon the Second Deed Of Trust set for September 17, 1984 at 
the hour of 10:00 o'clock A.M. (R 2,3,4,5, and 6). 
On September 14, 1984, the lower court issued a Temporary Restraining 
Order, pursuant to Rule 65 A(c) Utah Rules of Civil Procedure, conditioned uoon 
the posting of a corporate surety bond in the sum of Five Thousand and No/100 
Dollars ($5,000.00) by Appellants, enjoining the Trustee's Sale of the Second 
Deed Of Trust property on behalf of Respondents (R 27 and 28). Appellants met 
the condition for issuance of the Tenporary Restraining Order by filing the 
required corporate surety bond (R 20 and 21). 
Respondents were served with the Tenporary Restraining Order on 
September 15, 1984 (R 29) and the Tinjistee's Sale scheduled for September 17, 1984 
at the hour of 10:00 ofclock A.M. did not take place. 
Upon hearing held September 21, 1984 in the lower court before the 
Honorable James S. Sawaya, Judge presiding, the Temporary Restraining Order 
issued by Appellants against Respondents was denied (R 30). 
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On November 9, 1984, Respondents filed their Motion For Costs, Damages, 
and Attorney's Pees, based upon the provisions of Rule 65 A(c), Utah Rules of 
Civil Procedure (R 53 and 54) and upon Affidavit (R 48, 49, 50, 51 and 52). 
On January 2, 1985, the Honorable Leonard H. Russon, District Court 
Judge entered the Judgment and Order which forms the basis of this appeal of 
Appellants. 
SUMMARY OF ARGUMENT 
It is the argument of Appellants that the Respondents are not entitled 
to an award of attorney's fees from Appellants or from the surety bond posted by 
Appellants as a condition to issuance of* the Teirporary Restraining Order against 
Respondents; that the amount of attorney's fees awarded was excessive; and that 
the award of damages was excessive and not supported by the evidence. 
ARGUMENT 
POINT I 
RESPONDENTS ARE ENTITLED TO 
NO AWARD OF ATTORNEYS FEES 
The general rule In awarding attorney's fees is expressed as "Attorney's 
fees are not recoverable either in the same or a subsequent action unless provided 
by statute or by agreement of the parties*" United States Fidelity & Guaranty Co. 
Vo Frohmiller, 71 Arizona 377, 227 Pa2dl007. 
In the instant case there is no agreement between Appellants and Responde 
for the payment of attorney's fees, thus we should look to see if there is a 
statutory provision that would allow Respondents an award of attorney's fees 
from Appellants or the surety of Appellants. 
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Rule 65 A(c), Utah Rules of Civil Procedure provides as follows: 
"Except as otherwise provided by law, no restraining- order or 
preliminary injunction shall issue exceDt upon the giving of 
security by the applicant, in such sum as the court deems proper, 
for the payment of such costs and damages as may be incurred or 
suffered by any party who is found to have been wrongfully 
enjoined or restrained." 
Nowhere in the foregoing Rule is the word, "attorney1s pee" mentioned. It would 
seem to this writer that if "attorneyfs fees" was to be a part of Rule 65 A(c), 
Utah Rules of Civil Procedure, the Supreme Court of Utah in adopting this Pule 
would have included the word "attorney's fees" within said Rule as did the legisla 
ture in an analagous situation when it adopted Title 78 Chapter 11 Section 10 and 
said, "Before any action may be filed against any sheriff, constable, peace office] 
state road officer,...civil process, when such action arises out of, or in the 
course of the performance of his duty,..., the proposed plaintiff, as a condition 
precedent thereto, shall prepare and file with,...action, a written undertaking 
with at least two sufficient sureties in an amount to be fixed by the court,...the 
plaintiff, for the payment to the defendant of all costs and expenses that may be 
awarded against such plaintiff, including a reasonable attorneyfs fee to be fixed 
by the court." 
In United States Fidelity & Guaranty Co. v. Frohmiller, supra, the 
Supreme Court of Arizona discussed the words "damaeres" and "attorney?s fees" 
and concluded that the two words did not have the same meaning. This Court should 
make the determination that the word "damages" in Pule 65 A(c) does not mean 
"attorney's fees." 
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Further, this Court, speaking through Justice Maughan, in discussing 
Rule 65 A(c), Utah Rules of Civil Procedure, in Corporation Of The President Of 
The Church Of Jesus Christ Of Latter-Day Saints, a corporation sole, v. Douglas 
A. Wallace, 573 Pa2dl285, had the following to say, "This rule is substantially 
similar to the Federal Rule 65(c). The purpose of the security provision in the 
federal rule is to enable a restrained party to secure indemnification for the 
costs, usually not including attorneyys fees (emphasis added), and pecuniary 
injury that may accrue during the period in which a wrongfully issued equitable 
order remains in effect." 
POINT II 
RESPONDENTS ARE NOT ENTITLED 
TO THE AMOUNT OF ATTORNEYS 
FEES ALLOWED BY THE LOVER COURT 
An exception to the general rule that attorney fs fees are not recover-
able unless provided by statute or by agreement of the parties exists in some 
Jurisdictions where attorney's fees are allowed for fees incurred for services 
rendered in dissolving injunctions, however, in such cases attorney's fees are 
limited to those required for procuring the dissolution of the injunction. 
Jacobson et al. v. Laurel Canyon Mining Co. et al. 27 Arizona 546, 234Pa823. 
The language of Rule 65 A(c), Utah Rules of Civil Procedure that states, 
"...proper, for the payment of such costs and damages as may be incurred or 
suffered by any party who is found to have been wrongfully enjoined or restrained'1 
would seem to bear out that even if attorney's fees in the instant case were held 
to be included in the word "damages" the award of attorneyfs fees In the sum of 
Eleven Hundred Ninety-Four and No/100 Dollars ($1,194.00) to Respondents by the 
lower court was excessive. 
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The Temporary Restraining Order was dismissed by the Honorable James 
S. Sawaya on September 21, 1984 (R30). Up to that time Respondents' attorney 
had devoted five (5) hours of his time in dissolving the Temporary Restraining 
Order obtained by Appellants against Respondents (R51). 
POINT III 
THE AMOUNT OP DAMAGES 
AWARDED BY THE LOWER 
COURT WAS NOT SUPPORTED 
BY THE EVIDENCE 
In making its Judgment and Order, the lower court made its ruling based 
upon the affidavits of Respondents1 attorney, James T. Dunn, and of attorney, 
Rex C. Bush (R73). Excluding the sum of Eleven Hundred Ninety-Pour and No/100 
Dollars ($1,194.00) from the Judgment and Order of Two Thousand Eight Hundred 
Thirty-Eight and No/100 Dollars ($2,838.00), one must conclude that the lower 
court allowed the sum of Sixteen Hundred Forty-Four and No/100 Dollars ($1,644.00) 
for damages and costs. 
Appellants concede that Respondents incurred additional costs and 
trustee's fees in the sum of One Hundred Forty-Four and No/100 Dollars ($144.00) 
as expressed in the affidavit of James T. Dunn (R49) for which Respondents should 
be compensated by Appellants. However, as to the rental value in the sum of 
Fifteen Hundred and No/100 Dollars ($1,500.00) allowed by the lower court, there 
is no sustaining evidence. Respondents' attorney, James T. Dunn, in his affidavit 
does not represent himself as being Qualified to testify as to reasonable rental 
value, but bases his statement upon information and belief and a conclusion (R49 
and 50). The fact reamins that no showing of rental value was made. 
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CONCLUSION 
This Court should reverse the Judgment and Order o^ the lower court 
except as to the sum of One Hundred Forty-Pour and No/100 Dollars ($144.00) for 
costs and trustee's fee. 
Appellants should be awarded their costs of this appeal. 
Respectfully submitted, 
DON^BLACKHAM 
BLACKHAM & BOLEY 
Attorney for Plaintiffs 
and Appellants 
3535 South 3200 West Street 
West Valley City, Utah 84119 
Telephone 968-8282 or 968-3501 
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